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INDUSTRIAL AND RELATED LEGISLATION AMENDMENT BILL 2007 
Second Reading 

Resumed from 23 October. 

MRS M.H. ROBERTS (Midland - Minister for Employment Protection) [12.23 pm]:  The opposition has 
raised a number of issues during the second reading debate that warrant a response.  Most of these issues simply 
distract attention from these important government initiatives.  On several occasions the opposition has raised 
the issue of the timing of the introduction of the legislation.  We all know there is an impending federal election.  
These bills were introduced almost a month ago, on 27 September, prior to the federal election being called.  In 
any event, it does not really matter what stage the federal electoral cycle has reached; WorkChoices is still 
unfair.  As long as WorkChoices remains in place, the state government will make every effort to mitigate its 
unfairness.   

These legislative proposals have been in development for quite some time and the government believes they will 
achieve a number of worthwhile objectives, including protecting children from exploitation and ensuring that 
they receive fair entitlements; protecting workers who raise safety issues from being sacked or disadvantaged; 
and providing remedies for employees who are unlawfully sacked while on workers’ compensation.  Even if 
there is a change of federal government, it will take some time to remedy the unfairness of WorkChoices.  The 
current Senate composition will remain as it is until the end of June 2008, and there is no guarantee, hopeful as 
we may be, that a Rudd Labor government will gain a Senate majority.  Even if a majority is secured, it would be 
unable to commence legislation until later in 2008.  This would be far too long for workers and children in this 
state to be exposed to WorkChoices.  The state government will not sit back and wait for that to happen and 
allow vulnerable workers to continue to be exploited in the meantime.   

The opposition has criticised the government for legislating to protect children in the workforce.  The child 
protection measures in the Industrial and Related Legislation Amendment Bill 2007 - the IR bill - are about 
making sure that employers do not exploit vulnerable workers.  Children are a particularly vulnerable category of 
worker.  The Department of Consumer and Employment Protection receives many calls from concerned parents 
about children being exploited in the workplace.  The opposition argues that protecting children will add 
complexity to the already complex federal system.  We have heard that argument before.  When the government 
got rid of state workplace agreements, the opposition argued that this would overly burden employers.   

Mr M.J. Cowper:  Just on that point, I’d like to engage in some meaningful dialogue.  A lot of claptrap went on 
last night, I’m afraid, but on that point, would you concede that some employers may inadvertently find 
themselves doing the wrong thing without intending to breach any of those provisions, federal or state, because 
they find themselves in the difficult position of trying to understand the complexities of the various awards? 

Mrs M.H. ROBERTS:  Sure.  I am more than happy to concede that, and I actually think the government’s 
legislation will benefit both employers and employees.  We will endeavour to clarify where both employers and 
employees stand so that children are not disadvantaged.  The government does not want employers to be 
disadvantaged either.  My view is that most employers actually want to do the right thing, and we need to make 
it simpler and clearer for them to be able to do that.  I acknowledge that, from time to time, employers can be 
caught out because they do not understand the system and the red tape.  The government wants to work together 
with a future federal Labor government to reduce the red tape.  Interestingly, Julia Gillard has only today put out 
a further policy document through which some of the red tape surrounding the occupational health and safety 
area of industrial relations can be removed. 

It is important to remember that none of this legislation would be necessary if WorkChoices had not stripped the 
entitlements of children.  Any blame for added complexity lies squarely at the feet of the federal government.  It 
is true that employers who employ children under federal workplace agreements are already required to comply 
with the federal fairness test under the Workplace Relations Act 1996.  However, the federal fairness test is 
fundamentally flawed.  It cannot be relied upon to protect vulnerable workers, such as children.  The federal 
fairness test enables children to be stripped of overtime and penalty rates if they “choose” to work certain hours.  
This is disingenuous, considering that children can only work certain hours because of school commitments - for 
example, generally after school, on weekends and on public holidays.  Furthermore, the federal fairness test does 
not apply to approximately 70 000 AWAs and 30 000 collective agreements registered in Western Australia 
before 7 May 2007.   

The opposition argued that making children’s employment fair will lead to employers no longer employing 
children.  From 1996 to March 2006, all federal workplace agreements, including AWAs, were required to meet 
the no-disadvantage test.  This test required that AWAs could not disadvantage children in comparison to the 
relevant award.  A requirement for employers to meet award standards is not something new; it existed for over 
10 years before WorkChoices.  It is not some new thing that will have an unpredictable outcome.  What is new 
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since WorkChoices, however, is that AWAs are not required to meet the no-disadvantage test.  The government 
is confident that if award conditions could be met before WorkChoices, then surely they can be met now.  
Further, even with the new minimum conditions for children, it will still be cheaper to employ a child than an 
adult.  This is because awards contain junior rates, which are proportionate to the relevant adult rate.  In a tight 
labour market, the government considers it highly unlikely that requiring employers to comply with award 
standards will act as a disincentive to the employment of children. 

The opposition has also argued that these protections will result in a divergence between child and adult terms 
and conditions of employment.  Children are already employed on different terms and conditions of employment 
from adults.  I think most people are aware of junior wages.  If divergence between employment conditions of 
children and adults means that children are employed on fair conditions, we would say so be it.  Ensuring the 
protection of children in employment is too important to allow arguments about inconsistency to get in the way. 

The government would, if it could, protect all Western Australian employees from the negative impacts of 
WorkChoices.  The most negative impacts are being felt by employees on Australian workplace agreements.  
However, WorkChoices took away our capacity to legislate to protect Western Australian employees, except 
children.  It is the exemption of child labour laws from the exclusive operation of WorkChoices that is the basis 
for this legislation.  If we could protect adults, we would.  However, WorkChoices took that option away. 

Much has been said by the opposition about AWAs and the opportunities that they offer.  Clearly, there are 
industries in which employees are able to negotiate very favourable terms and conditions of employment.  
However, what the opposition fails to mention is that most AWAs that are registered in Western Australia relate 
to low-paid industries, such as hospitality, retail and property services, which include cleaners, security guards 
and the like.  The highly paid mining industry accounts for only 30 000 of more than 200 000 AWAs registered 
in Western Australia in the three years to March 2007.  AWAs that provide employees with significant 
negotiating power are, therefore, well and truly in the minority.  Clearly, children are not among those who have 
considerable power to get good outcomes.  In fact, most AWAs are offered to children on a take-it-or-leave-it 
basis, whereby if they do not take it, they do not get the job. 

The member for Vasse expressed considerable support for the independent contractor arrangements.  The issue 
that the government has with contractor arrangements is that it is an arrangement that is not offered to children.  
They are not given a choice.  If they accept employment as a contractor, they are regularly paid below award 
rates, and they are required to take out their own workers’ compensation - a point, I think, that was fairly ably 
made by the member for Collie-Wellington.  If they do not agree to those terms, they do not get the job.  There is 
no real choice for children.  Expecting children to negotiate fair wages as contractors and to arrange their own 
workers’ compensation is, I think, inappropriate.  The question has also been asked whether children working as 
waiters and shop assistants can genuinely be considered independent contractors.  Too often we see examples of 
children employed in a sham contractor arrangement to circumvent employer obligations.  That is why the 
Industrial and Related Legislation Amendment Bill protects award conditions for children who are employed as 
contractors. 

The opposition has also queried the government’s legal advice about the validity of the legislation.  Of course, 
the government has received advice, and we are confident of the validity of the legislation. 

Question put and passed. 

Bill read a second time. 
 


